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Applicant’s Statement
Special Exception Application

2309 West Broad Street
Tax Map No. W-000-1048/025

August 13, 2020

This application is a request for a special exception by the owner of 2309 West Broad Street 
(“the Property”).  The Property is currently improved with a building that was constructed for the 
purpose of a restaurant with a drive-up facility and which was formerly occupied by an Arby’s 
restaurant.  The Property is currently vacant.  

The Property is zoned UB-Urban Business and is within the PO-4 West Broad Street Parking 
Overlay district.  The UB District sets forth the following requirement pursuant to Division 18 of 
the City Zoning Ordinance (the “Code”):

“Sec. 30-433.2.- Permitted principal and accessory uses. The uses of buildings and premises 
listed in this section shall be permitted in the UB district, provided that drive-up facilities and 
facilities for dispensing motor fuels shall not be permitted in conjunction with any of the uses 
permitted in the district…”

REQUEST:

The property owner would now like to utilize the building as a coffee shop with a drive-up facility.  
The UB District permits the restaurant use, including coffee shops, but does not permit drive-up 
facilities in conjunction therewith.  The use of the drive-up facility in conjunction with the former 
restaurant use was a permitted use until November 13, 1995 (Ordinance 95-306-272) when the 
Property was rezoned from B-3 General Business District to the UB District.  Subsequent to the 
rezoning, the drive-up facility remained in operation without interruption until on or about April 
21, 2016, when the Arby’s restaurant closed.  

A new certificate of occupancy (CO-034015-2018) was requested by the owner for a restaurant 
with drive-up facility on April 19, 2018.  The certificate of occupancy was actually approved on 
September 4, 2018.  It was the owner’s intent that with the approval of a new certificate of 
occupancy, the rights associated with the then nonconforming drive-up facility would be 
extended for two years.  The owner had originally intended to use the drive-up facility for its own 
use, and then as circumstances changed, to have a tenant use the drive-up facility.  A second 
tenant is now interested in the use of the drive-up facility in conjunction with a coffee shop and 
the owner of the Property desires to establish the right of the drive-up facility through the special 
exception process.  While the owner has not received a written determination from the Zoning 
Administrator, the processing of this special exception request supports the assumption that the 
nonconforming rights associated with the drive-up facility have been deemed by the City to have 
been lost.  Accordingly, while the restaurant use (coffee shop) is still permitted by right, a 
special exception is now needed in order to utilize the drive-up facility, consistent with the 
Property’s original design.
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POSITION STATEMENT FOR SPECIAL EXCEPTION:

Pursuant to Code of Virginia, § 15.2-2309, the following exceptions to the district regulations or 
other restrictions set out in the Zoning Ordinance may be granted by the Board of Zoning 
Appeals (“the Board”), provided such exceptions shall by their design, construction and 
operation adequately safeguard the health, safety and welfare of the occupants of the adjoining 
and surrounding property, shall not unreasonably impair an adequate supply of light and air to 
adjacent property, shall not increase congestion in streets and shall not increase public danger 
from fire or otherwise unreasonably affect public safety and shall not diminish or impair the 
established property values in surrounding areas. In granting an exception, the Board shall be 
satisfied that it is consistent with the intent statement and the conditions as set forth in the 
particular exception, and the Board may attach such specific conditions and limitations as it 
deems necessary to satisfy the general conditions of this paragraph and the intent of the 
exception.

 

The proposed re-use of the Property for a coffee shop with drive-up facility would adequately 
safeguard the health, safety and welfare of the occupants of the adjoining and surrounding 
property, shall not unreasonably impair an adequate supply of light and air to adjacent property, 
shall not increase congestion in streets and shall not increase public danger from fire or 
otherwise unreasonably affect public safety and shall not diminish or impair the established 
property values in surrounding areas.  The Arby’s restaurant with drive-up facility occupied the 
Property for 48 years prior to its closing in 2016 without demonstrating any issues related to its 
use.  The proposed user will continue to use the structure, including the drive-up facility, as it is 
currently constructed.  This continued use of the structure will have no more impact than has 
occurred in the prior 48 years of its use.   

Intent Statement:
Sec. 30-1040.3(14), Nonconforming use: reestablishment or change in use, identifies the intent 
statement as follows: 

“In some cases, nonconforming uses have been discontinued and buildings have 
remained vacant for a period of two years or longer where there was no intent to 
relinquish the nonconforming rights associated with the property. In other cases, 
nonconforming uses have been changed to uses in violation of applicable provisions of 
this chapter. In many of these instances, the buildings in question have little or no 
potential for conforming uses, and occupancy by the last nonconforming use, or a more 
restricted use or other limited use would result in reasonable economic use and 
improvement of the property and would be in the best interest of the neighborhood and 
the general public.”

There was no intent to relinquish the nonconforming rights associated with the Property.  The 
Property was initially purchased in 2016 with the intent of establishing a restaurant with drive-up 
facility for a different user.  That potential use of the Property was abandoned as the installation 
of the Pulse Corridor improvements limited access to the property by eliminating access for 
west-bound traffic on Broad Street.  The subsequent request for a certificate of occupancy and 
other necessary permits to the owner and first tenant demonstrated an attempt to continue use 
of the nonconforming rights and to otherwise delay the expiration of the nonconforming rights 
associated with the drive-up facility.  It was not learned that the nonconforming rights may have 
been lost until the current opportunity to occupy the Property with a coffee shop and drive-up 
facility presented itself earlier this year.      
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The portions of the building, structures, and site improvements related to the drive-up facility 
have no potential for a conforming use.  Moreover, the companion restaurant use of the 
Property, while conforming, is part and parcel with the drive-up facility use.  The restaurant and 
drive-up facility are designed to work in conjunction with one another and include purpose-built 
improvements specifically designed for the automobile which cannot accommodate a 
conforming use within the UB district.  As a result, the inability to occupy the drive-up facility 
related improvements challenges the reasonable re-use of the entire Property.  In this instance, 
occupancy by the last nonconforming use would result in reasonable economic use and 
improvement of the Property by virtue of a new tenant upfit.  The resulting use would be 
reasonable, would be neighborhood-serving, and would be in the best interest of the public. 

Conditions:
Sec. 30-1040.3(14), Nonconforming use: reestablishment or change in use, authorizes the 
Board to re-establish a nonconforming use of a building or structure which has been 
discontinued for a period of two years or longer, provided that:

a. The property owner can show to the satisfaction of the Board that the property was 
acquired or the current use was established in good faith and that the building or 
structure cannot reasonably be devoted to a conforming use;

The Property was acquired in good faith and the need for special exception was not created 
by the applicant.  The special exception is not sought to correct a violation of the zoning 
ordinance existing on the property when it was acquired by an owner who knew of the 
violation.  The owner intended to use the drive-up facility for its own purpose.  Certainly 
upon purchase in 2016, the drive-up facility was still able to be used as it had been inactive 
for less than 2 years.  Further, the owner has taken action, by obtaining a certificate of 
occupancy in 2018, and other permits and inspections necessary for a restaurant operation 
with use of the drive-up facility.  The attached certificate for the Food Establishment Permit 
was received on February 26, 2020, with an expiration date of March 31, 2021.  Based on 
the issuance of the various permits, the owner and tenant were prepared to open a food 
service with the drive-through on the Property in March of 2020.  

The portions of the building, structures, and site improvements related to the drive-up facility 
use cannot reasonably be devoted to a conforming use.  The drive-up facility includes 
purpose-built improvements specifically designed for the automobile which cannot 
accommodate a conforming use within the UB district.  

b. If a nonconforming use is changed to a more restricted use or a conforming use, the 
Board shall not authorize re-establishment of the nonconforming use or any change to a 
less restricted use;

Not applicable.  The use of the Property was never changed to a more restricted or 
confirming use.    

c. If the building or structure is vacant or the nonconforming use has been changed to an 
illegal use, the Board may authorize re-establishment of the last nonconforming use or 
change to a use that meets all of the criteria set forth in Section 30-800.3(a), except that 
the Board may authorize change to a use that does not meet the off-street parking 
criteria of that subsection if the Board finds that the change will not result in an adverse 
impact on the neighborhood due to an inadequate supply of parking; and
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The request is to authorize re-establishment of the last nonconforming use.  Off-street 
parking requirements would be met for the Property.  

d. In all other respects the property shall continue to be subject to the rights and limitations 
set forth in Article VIII of this chapter relative to nonconforming uses, except that the 
Board may impose such conditions and further limitations as it may deem necessary in 
the public interest.

The applicability of the rights and limitations set forth in Article VIII of the zoning ordinance 
relative to nonconforming uses are noted and will be met.

Conclusion:

It is the applicant’s position that the statutory requirements of the Code of Virginia, § 15.2-2309, 
as well as the specific intent statement and conditions contained within the City Zoning 
Ordinance are met as set forth above.  There was no intent to relinquish the nonconforming 
rights associated with the Property and in fact, the owner and its tenant, have received 
permission from the City to use the drive-up facility through inspections and permits. 

Further, the improvements in question have little or no potential for conforming uses. Use of the 
building as a coffee shop or other food use, with the drive-up facility will not adversely impact 
the surrounding community and in fact will have the same use that has existed for almost 50 
years.  The restaurant and drive-up facility are designed to work in conjunction with one another 
and include purpose-built improvements specifically designed for the automobile which cannot 
accommodate a conforming use within the UB district.  Occupancy by the last nonconforming 
use would result in reasonable economic use and improvement of the Property and would be in 
the best interest of the Property, the neighborhood and the general public. 








