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Dcar N{r. Rogers:

I arn rcsponding to l,our rcquest for an otllcial advison,opinion in accordarrce u,ith $ 2.2-505 of
the Code ol-Virginia.

Issues Prcsented

You ask tvv'o questions relating to Propc(1, Assesscd Clcan lJncrgl, (PACE) loans. You l'irst ask
rvhelhcr $ 15.2-958.3(lJ) of the Code rcquirc-s a localiry to assume rcsporrsibilitl, for bilting and collecting
PACE loan paymcnts on bchalf of a private capital provider nraking the loan. or whether thc local PACE
ordinance ma,v authorizc thcsc lunctiorts to be handled by the private capital provider or a third pafiy
administrator. You further ask rvhcthcr, in the event oldefault, the private capital provider rnay enlbrce a
volutttary special assessment licn on its orvn behall, or rvhether $ 15.2-958.3(E)(3) requires that such
cnforcertrent be taken onl;" by the locality.

Ilackground

You state tltat Loudoun County' is considering the adoption olan ordinance to create a I'ACE loan
program under the authority given in S 15.2-958.3. The proposed ordinance rvould i) allorv private
Icnding institutions ("private capital providers") to pafiicipate in the program bv making loans directly to
eligiblc propert), owners: ii) authorize the County to place a voluntary special assessmel)t lien to secule
cach PACIE loan: and iii) authorize the Courrty to contract rvith third parties for professional seryices to
adnrinister thc loan program and collect loan payments. No ClounL_v lunds rvould be uscd fbr the prograrn,
and all adrrrinistrativc costs rvould be passecl to the borrorvers.

Applicablc Law and Discussion

Section 15.2-958.3 authoriz.cs localities. bv ordinance. to approve contracts providiug PACE
loans for "thc initial acquisition aud installation ol'clean energy irnprovernents rvith fice aud rvilling
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property owners of both existing properties and new construction."l The statute requires that certain

provisions be included in the ordinance but otherwise gives localities broad discretion in drafting such an

ordinance,2

In construing Virginia law, "[a] principal rule of statutory interpretation is that courts rvill givc

statutory language its plain meaning."s Additionally, "[r]ules of statutory construction prohibit adding

language to - o.t"tinglunguage from a statute''r

2.

th Ld p.art]'- adrrrinistrator'.

Scction 15.2-95S.3(C) rcquircs thosc localities that adopt PACF. ordinances 1o "of'{cr Privatc

le,ding iustitutions the opportunity to participate in local loan progranls established pursuallt to fiis
sectiori."t Uuder lftis unrestricted statutory dircctiott, a local ordinancc nral' authorize privatc capital

proyiders to ntake PACFI loans dilectlv to qualitying properry" owners. secured by a tinancirlg agreemetlt,

and to service and enforce such loans through billing altd collection activities. In addition.

,,s 15.2-95g.3(AX5) expressly provides that a -'locality may contract rvitlt a third parry- for professional

scrviccs to administci 1tt "1 
loan program."u Adrrrinistratiott of the loan progratn by a third pa(-v

administrator may incluJe a nrl,riad of services. as dictated b;- thc local ordinatrcc or agreed upon by' the

local governing b6d-v and the third party,, suclr as dctcrmining rvhcthcr an applicant clualilres lclr a PACE

loan, ir,orkilg rvith such applicallts to securc thc lcian lronr the private capital providcr- kccping rccords

on trehalf of ihe localgovernrnsnt. and if so assignecl, billingand collcctit-rn of the loan pay'rncnts.'Ihus,I

am of the opinion that either the private capital lttovidcr or the "third part1"' ref'erenced in $ 15.2-

958.3(AX5) nra1,. be directed b1,the local ordiDance to collect a PACE loan.

onlv jvrhp-liBslily?

Section 15.2-95S.3(D) allows the use of voluntary special assessment liens to secure PACE

loans.i The statute furlher provides that a voluntary speciat assessment lien "[m]ay be enforceable by thc

local government in the same manner that a prope4y tax lien against real property may be enforced by the

t V* Cope Ar.rN. $ 15.2-953.3(A) (2018). Notably, $ 15.2-958.3 does not refer to clean energy improvement

loans as pACE loans; however, the Virginia Department of Mines, Minerals and Energy frequently uses the term
..PACE loans" in its publication entitled final unifonn stmevide financial rmderwriting gnidelines for clean energl

loans made by localities under $15.2-958. j o/'the Code o/'Virginia.
2 Section 15.2-958.3 ("Such an ordinance shall includc but not be limited lo the following. ' . '") (emphasis

added).
3 Davenport v, Little-Boryser, 269 Ya. 546, 555, 6ll S.E.2d 366, 371 (2005) (citing Jackson v' Fidelity &

Deposit co.,269 Va. 303, 313,608 S.E.2d 901,904 (2005).
't Appalachian power Co. v. State Corp. Comm'n,284Ya.695,706,733 S.E.2d 250,256 (2012) (citing BBF

Inc. v. Alstom Power, 1nc..274 Ya.326' 331, 645 S.E.2d 467' 469 (2007D'

5 Section I 5.2-958.3(C).
6 Section I 5.2-958.3(AX5).
7 Section I 5.2-958.3(D).
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local govcrnlncllt."8 While thc authoritv to record and enfbrce a special lien is grantcd to the local
govcrnmcnt' $ I5.2-s58-3 doc.s not prohibit a locality fi'om adopting an ordinancc ro allow thc assignment
of the special asses^smcnt lien to tlrc private capital provider. fnur. I am of lhe opinion that a rcasonable
irrtcrprctatiott tll'Ihe statute rvould allorv thc local governing bodr, 1o assign to the private capital providcr
its right to record and enftrrcc tlre voluntary special assessmenL lien. subject t,, ,u.ir tenns, conditions aud
rcstrictions the local govenring bocly deenrs appropriate.

Conclusion

Accordingly, it is my opinion that localities arc not rccluircd to assurnc rcsponsibility fbr billiug
and collecting PACE loan paytncttts and nlay contract rvith third ;rart1, atlninistrarors or privatc capital
providers to service PACE loarts. It is rny turlher opinion that localitics rna)... by ordinance. assigl to
private capital providers the right to record and enforce the voluntary special assessrnenl liens securing
such PACE loans in the event of default.

With kindcst regards. I am.

Verl trull'-yours,

tlvLalg(R. (-lo^,*,
Mark R.Ilerring A
Attomey Ceneral 

U

8 Section l5-2-958.3(E)(3) (but excluding from the scopc of thc subsccrion any voluntary special asscssmcnt lien
on "a residential drvelling rvith ferver than I'rve drvelling unirs or a condominiurn project as definecl in g 55-79.2.').


