INTRODUCED: February 12, 2018

AN ORDINANCE No. 2018-031
As Amended

To amend ch. 12, art. 11 of the City Code by adding therein a new 8§ [12-37] 12-38, concerning
the disposition of cigarette tax proceeds, and to amend Chapter 26 of the City Code by adding
therein a new art. XVIII, consisting of sections numbered 26-1277 through 26-1288, concerning
the levy of a cigarette tax, for the purpose of imposing a new tax on the sale of cigarettes with

the intent of making additional funds available for the [renevation—andreplacement] capital
maintenance, repair, and improvements of public [seheelfactities] schools in the city.

Patron — Mr. Agelasto

Approved as to form and legality
by the City Attorney

PUBLIC HEARING: FEB 26 2018 AT 6 P.M.

THE CITY OF RICHMOND HEREBY ORDAINS:

81. That Chapter 12, Article 1l of the Code of the City of Richmond (2015) be and is
hereby amended and reordained by adding therein a new section numbered section [12-37] 12-
38 as follows:
Sec. [+2-37#] 12-38. Disposition of cigarette tax proceeds.

When the City collects or receives cigarette taxes levied pursuant to section 26-1278, the

Director of Finance shall credit the amount so collected to [the] a special reserve assigned to
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[suppert] provide for the capital maintenance, repair, and improvements of public schools in the

city [
i | of as-provided-in-subsection(b}1)-of section-12-32]. The City Council may appropriate

funds from this reserve for maintenance, repair, and improvements of public schools titled in the

City’s name that is properly classified as capital maintenance, repair, and improvements under

the generally accepted accounting principles applicable to the City.

82. That Chapter 26 of the Code of the City of Richmond (2015) be and is hereby
amended and reordained by adding therein a new Article XVIII, consisting of sections
numbered 26-1277 through 26-1288, as follows:

ARTICLE XVIII.
CIGARETTE TAX
Sec. 26-1277. Definitions.

The following words, terms, and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Cigarette means any slender roll of cut tobacco enclosed in paper and meant to be
smoked.

Dealer means any manufacturer, jobber, wholesaler, or other person who supplies a seller
with cigarettes.

Director means the Director of Finance or the designee thereof.

Package means any box, can, or other container of any cigarettes, regardless of the

material from which such container is made, to which the internal revenue stamp of the United



States government is required or was formerly required to be affixed and in which retail sales of
such cigarettes are normally made or intended to be made.

Purchaser means any person to whom ownership of any cigarettes is transferred by a
seller within the corporate limits of the city.

Sale means any act or transaction, regardless of the method or means employed,
including the use of vending machines and other mechanical devices, whereby ownership of any
cigarettes is transferred from the seller to any other person within the corporate limits of the city.

Seller means any person who transfers ownership of any cigarettes, or in whose place of
business title to any cigarettes is transferred, within the corporate limits of the city, for any
purpose other than resale.

Stamp means a small gummed piece of paper or decalcomania to be sold by the Director
and to be affixed to every package of cigarettes sold to dealers or sellers in the city and any
insignia or symbols printed by a meter machine upon any such package under the authorization
of the Director.

Sec. 26-1278. Levy and rate; penalty for nonpayment.

@ Levy and rate. In addition to all other taxes of every kind now or hereinafter
imposed by any other ordinance or law, there is hereby levied and imposed by the City upon the
sale of each cigarette within the city a tax of $0.04 per cigarette. The seller and dealer shall pay
the amount of such tax, if not previously paid, in the manner and at the time provided for in this
article; provided, however, that the tax payable for each cigarette sold within the city only shall

be paid once.



(b) Penalty for nonpayment. For any amount of the tax imposed herein found to be
overdue and unpaid, there shall be a penalty for such late payment in the amount of ten percent
per month and interest of three quarters of one percent per month.

Sec. 26-1279. Method of payment.

@) The tax imposed by this article shall be paid by affixing or causing to be affixed a
stamp or stamps, of proper denominational or face value, to each package of cigarettes sold
within the city, in the manner and at the time or times provided for in this article. Every dealer
and seller in the city shall have the right to buy such stamps from the Director and to affix the
same to packages of cigarettes as provided in this article.

(b) The Director is authorized to permit the payment of the tax levied and imposed by
this article by the method of placing imprints of the stamps upon original packages by the use of
meter machines, in lieu of the method of paying such tax by the purchase and affixing of
gummed stamps, and to prescribe and enforce the necessary regulations setting forth the method
to be employed and the conditions to be observed in the use of such meter machines.

Sec. 26-1280. Stamps generally; visibility of stamps or meter marking; altering design of
stamps; use of dual die or stamp by wholesaler; refund for unused stamps.

@ Generally. For the purpose of making stamps available for use, the Director shall
prepare and sell stamps of such denominations and in such quantities as may be necessary for the
payment of the taxes imposed by this article.

(b) Visibility of stamps or meter markings. Stamps or the printed markings of a meter
machine shall be placed upon each package of cigarettes in such manner as to be readily visible

to the purchaser.



(o) Altering design of stamps. The Director may, from time to time, and as often as
the Director may deem necessary, provide for the issuance and exclusive use of stamps of a new
design and forbid the use of stamps of any other design.

(d) Use by wholesaler of dual die or stamp to evidence payment. The Director may
enter into an arrangement with the Virginia Department of Taxation under which any tobacco
wholesaler who so desires may use a dual die or stamp to evidence the payment of both the tax
levied by this article and the state tax on cigarettes.

(e Refund for unused stamps or meter imprints. Any person who, after acquiring
from the Director any stamps provided for in this article, ceases to be engaged in a business
necessitating the use thereof or if any such stamps become mutilated and unfit for use other than
by a violation of this article, such person shall be entitled to a refund of the denominational or
face amount of stamps so acquired and not used by such person [ess—eightpercent—of-the
deneminational-or—face—amoeunt—thereof;] upon presenting such stamps to the Director and
furnishing the Director with an affidavit showing, to the Director’s satisfaction, that such stamps
were acquired by such person and have not in any manner been used and the reason for
requesting such refund. In the case of any authorized meter machine, if any imprints of such
machine have been paid for but have not been used, such person shall, upon furnishing the

Director with an affidavit, be entitled to a refund of the denominational or face amount thereof [;

used].

Sec. 26-1281. Duties of dealers and sellers with respect to stamps.
€)) Every local dealer in cigarettes is hereby required, and it shall be such dealer’s

duty, to purchase such stamps from the Director as shall be necessary to pay the tax levied and



imposed by this article and shall affix, or cause to be affixed, a stamp or stamps of the monetary
value prescribed by this article to each package of cigarettes prior to delivering or furnishing
such cigarettes to any seller. Nothing in this section shall preclude any dealer from using a
stamp meter machine in lieu of gummed stamps to effectuate the provisions of this article.

(b) Every seller shall examine each package of cigarettes prior to exposing the same
for sale for the purpose of ascertaining whether such package has the proper stamps affixed
thereto or imprinted thereon as provided by this article. If, upon such examination, the seller
discovers unstamped or improperly stamped packages of cigarettes, the seller, where such
cigarettes were obtained from a local dealer, shall immediately notify such dealer, and, upon
such notification, such dealer shall either affix to or imprint upon such unstamped or improperly
stamped packages the proper amount of stamps or shall replace such packages with others to
which stamps have been properly affixed or imprinted thereon.

(©) If a seller should obtain or acquire possession from any person, other than a local
dealer, of any stamped or improperly stamped cigarettes, such seller shall, before selling or
offering such cigarettes for sale in the City, purchase from the Director and affix or cause to be
affixed to such packages of cigarettes the proper stamps, covering the tax imposed by this article.
Sec. 26-1282. Seizure and disposal of unstamped cigarettes—generally.

@ If the Director discovers any cigarettes, in quantities of more than six cartons,
within the city that are subject to the tax imposed by this article and upon which the tax has not
been paid, upon which stamps have not been affixed, or evidence of such tax payment is not
shown by the printed markings of an authorized meter machine as required by this article, the
Director may seize and confiscate such cigarettes, which shall be deemed to be forfeited to the

City, and may, after providing notice of such seizure to the known holders of property interests



in such property in the manner set forth in subsection (b) of this section, provide for the sale of
such forfeited cigarettes. No credit from such sale shall be allowed toward any tax or penalties
and interest owed, nor shall such seizure and sale deemed to relieve any person from any fine or
other penalty provided for the violation of the provisions of this article. All monies collected
under the provisions of this section shall be paid to the City. The mere possession of untaxed
cigarettes in quantities of not more than six cartons shall not be a violation of any provision of
this article.

(b) All cigarettes seized and confiscated according to subsection (a) of this section
shall be deemed to be forfeited to the City. The Director shall provide for notice of such seizure
and confiscation to the known holders of property interests in the cigarettes. Such notice shall be
given to known holders of property interests, if any, by certified mail and by written notice
posted at the court house of the Circuit Court of the City of Richmond at least seven days before
the date of sale. Such notice shall contain the time and place at which the sale is to occur and, as
set forth in the rules and regulations prepared by the Director, procedures for administrative
appeal, as well as affirmative defenses that may be asserted by such holders.

Sec. 26-1283. Same—Cigarettes in transit.

@ Cigarettes found in quantities of more than six cartons within the city shall be
presumed for sale or use within the city and may be seized and confiscated by the Director if:

1) Such cigarettes are in transit and are not accompanied by a bill of lading or
other document indicating the true name and address of the seller or purchaser and the

brands and quantity of cigarettes so transported, or are in transit and accompanies by a

bill of lading or other document that is false or fraudulent, in whole or in part;



(2 Such cigarettes are in transit and are accompanied by a bill of lading or
document indicating:
a. A consignee or purchaser in another state or the District of
Columbia who is not authorized by the law of such other jurisdiction to receive or
possess such cigarettes on which the taxes imposed by such other jurisdiction
have not been paid, unless the tax of the state or district of destination has been
paid and the said cigarettes bear the tax stamps of that jurisdiction; or
b. A consignee or purchaser in the Commonwealth of Virginia, but
outside of the city, who does not possess a Virginia sales and use tax certificate, a
Virginia retail tobacco license and, where applicable, both a business license and
retail cigarette license issued by the local jurisdiction of destination; or
3) Such cigarettes are not in transit, the tax imposed by this article has not
been paid, and no approved arrangement for payment has been made, provided that this
subdivision shall not apply to cigarettes in the possession of distributors or public
warehouses that have filed notice and appropriate proof with the Director that those
cigarettes are temporarily within the city and will be sent to consignees or purchasers
outside the city in the normal course of business.

(b) Cigarettes seized and confiscated pursuant to this section shall be deemed to be
forfeited to the City as contraband property, and the Director may provide for the sale of such
forfeited cigarettes in the same manner as provided for the sale of cigarettes as set forth in
section 26-1282 and subject to the notice requirements set forth in subsection (b) of that section.

Sec. 26-1284. Seizure and sale of coin-operated vending machines and counterfeit stamp or
impression devices.



Any coin-operated vending machine, in which are found, stored, or possessed any
cigarettes bearing a counterfeit or bogus cigarette tax stamp or impression, any unstamped
tobacco products, or any cigarettes upon which the tax has not been paid, may be declared
contraband property by the Director and shall be subject to confiscation and sale in the same
manner as provided in section 26-1282, provided that the Director first meets the notice
requirements set forth in subsection (b) in that section. When any such vending machine is
found containing such cigarettes, it shall be presumed that such cigarettes were intended for
distribution, sale, or use therefrom. In lieu of immediate seizure and confiscation of any vending
machine used in an illegal evasion of the tax, such vending machine may be sealed by the City to
prevent continued illegal sale or removal of any cigarettes and may be left unmoved until other
civil and criminal penalties are imposed or waived. The Director shall provide notice to the
known holders of property interests in any such vending machine that the vending machine has
been sealed in the same manner that notice is provided pursuant to subsection (b) of section 26-
1282. Such seal may be removed and the vending machine declared eligible for operation only
by the City. Nothing in the section shall prevent seizure and confiscation of a vending machine
at any time after it is sealed. Any counterfeit stamps or counterfeit impression devices found
may also be seized, confiscated, and sold in the same manner as provided in section 26-1282,
subject to the notice requirements set forth in subsection (b) of that section.

Sec. 26-1285. Dealer’s and seller’s records; examination of records.

Every local dealer and seller shall maintain and keep, for a period of two years, such
records, books, and invoices of cigarettes sold and delivered by such dealer or seller as may be
required by the Director and shall make all such records available for examination by the

Director, upon demand, at all reasonable times. The Director may examine such records, books,



invoices, and any and all cigarettes at any location where the same are, as applicable, placed,
stored, sold, offered for sale, or displayed for sale by a local dealer or seller.
Sec. 26-1286. Rules and regulations for enforcement and administration of article.

The Director shall prepare rules and regulations for the administration and enforcement
of the provisions of this article. Such rules and regulations shall include the procedures for
administrative appeal and the affirmative defenses that may be asserted by holders of property

interests.

Sec. 26-1287. Violations of article—generally.

@) Any person violating any of the provisions of this article shall be deemed guilty of
a Class 1 misdemeanor. Conviction and punishment for such violation shall not relieve any
person from the payment of any tax imposed by this article. In addition, any person who shall
commit any fraudulent act or fail to perform any act for the purpose of evading the payment of
any tax imposed by this article shall be required to pay a penalty in the amount of 50 percent, and
interest of three quarters of one percent per month, upon any tax found to be overdue and unpaid.

(b) In accordance with subsection (c) of section 1-16, each day that any violation of,
or noncompliance with, any of the provisions of this article continues shall constitute a separate
offense.
Sec. 26-1288. Same—Prohibited acts.

It shall be unlawful for any person:

1) To perform any act or fail to perform any act for the purpose of evading the
payment of any tax imposed by this article or of any part thereof; or for any dealer or seller, with

the intent to violate any provision of this article, to fail or refuse to perform any of the duties

10



imposed upon such dealer or seller under the provisions of this article or to fail or refuse to
comply with requests made by the Director in accordance with this article or other applicable
law.

@) To falsely or fraudulently make, forge, alter, or counterfeit any stamp or the
printed markings of any meter machine, to procure or cause to be made, forged, altered, or
counterfeited any such stamp or printed markings of a meter machine, or knowingly and
willfully to alter, publish, pass, or tender as true any false, altered, forged, or counterfeited stamp
or stamps or printed markings of a meter machine.

3) To sell any cigarettes upon which the tax imposed by this article has not been paid
and upon which evidence of payment thereof is not shown on each package of cigarettes.

4) To reuse or refill with cigarettes any package from which cigarettes, for which the
tax imposed has been paid, have been removed.

(5) To remove from any package any stamp or the printed markings of a meter
machine with the intent to use or cause such stamp or printed markings to be used after the same
have been used, or to buy, sell, offer for sale, or give away, any used, removed, or restored
stamps or printed markings of a meter machine, to any person, or to reuse any stamp or printed
markings of a meter machine that has been used for evidence of the payment of any tax
prescribed by this article, or, except as to the Director, to sell or offer to sell any stamp or printed
markings of a meter machine provided for in this article.

8 3.  This ordinance shall be in force and effect on July 1, 2018.
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The Voice of the People Richmond. Virginia

Lo Brown Al Office of the Council Chief of Staff '
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Ordinance/Resolution Request
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FROM Meghan Brown, Deputy Council Chief of Staff D
COPY Parker C. Agelasto, 5* District Council Member

Amy E. Robins, 5" District Licison
Haskell Brown, Deputy City Attorney

DATE February 1, 2018
PAGE/s 1 of2
TITLE Establishment of a Cigarette Tax

This is a request for the drafting of an Ordinance [X Resolution []

REQUESTING COUNCILMEMBER/PATRON SUGGESTED STANDING COMMITTEE
Councilman Agelasto Finance & Economic Development

ORDINANCE/RESOLUTION SUMMARY

The patrons request an ordinance fo establish a Cigarette Tax and to levy, upon
the sale of cigarettes, a tax equivalent to forty {40.00) mills per cigarette sold
within the City, which equates to an eighty cent ($0.80) tax levied upon each
pack for a standard pack of 20 cigarettes. The revenue generated by the
establishment of this new tax shall be for making additional funds available for
the renovation and replacement of public school facilities in the City.

BACKGROUND

The Patron believe that with the budgetary challenges that the City continues to
endure, as the result of ongoing funding needs with limited resources available, it
is imperative that the Cily move forward with establishing new sources of
revenue. The revenues generated by the fax imposed on the sale of cigareties
shall be collected and used solely to provide funding and support for the
renovation and replacement of public school facilities in the City. This new tax at

the established iax rate is estimaied to generate approximately $5 million in new
revenue for the City.

Richmond City Hall | 900 East Broad Street, Suite 305 | Richmond, Virginia 23219 USA. | 804.646.2778 (tel) | 804.646.5468 (fax) | www.councilichmondva.gov



Analysis of Cigarette Taxes in Virginia Cities
(Population Over 100,000)

. Tobacco Taxes  Cig. Tax Rate § per Penny .
Population FY 16/17 (cents/20 pack) S per Penny  per Capita
Alexandria 156,100 3% 3,021,243 126 s 23978 § 0.15
Chesapeake 239,399 4,559,533 50 s 9,191 § 0.38
Hampton 137,492 4,428,000 45 s 52,094 8 0.38
Newport News 182,385 4,808,217 85 s 56,567 S 0.31
Norfolk 247,087 7,577,000 85 $ 89,141 § 0.36
Virginia Beach 455,856 11,906,282 75 3 158,750 § 0.35
Average 5 0.32
Median 5 0.35
Richmond Estimated Tax
Revenne from a
Cigarctte Tax

Cents per Pack $.30 per

of 20 Penny/Per Cap

10 $669,510

20 $1,339,020

30 $2,008,530

40 $2,678,040

50 $3,347,550

60 $4,017,060

70 $4,686,570

80 $5,356,080

90 $6,025,590

100 $6,695,100

Levy and Rate:

Establish a Cigarette Tax and to levy, upon the sale of cigarettes, a tax
equivalent to forty {40.00) mills per cigarette sold within the City, which equaies
to an eighty cent {$0.80} tox levied upon each pack for a standard pack of 20
cigarettes.

The newly established Cigaretie Tax and tax rate shall be effective July 1, 2018.

FISCAL IMPACT STATEMENT
Fiscal Impact Yes X Nof ]

Budget Amendment Required Yes[ ] No

Estimated Cost or Revenue Impact:
itis estimated that with a tax rate of $0.80 per a standard pack of 20 cigarettes
that the City would generate approximately $5 milion in revenue.

Attachment/s Yes[] No X
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